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did not appear, nor the value, character, nor ownership of the cargo, no 
allowance was made. 

The findings herein, together with this opinion, will be certified to 
Congress. 

TOEG V. SUEEEBT 

U. S. Circuit Court of Appeals, Ninth Circuit 

February 1, 1909 

Appeal from the United States Court for China. 

Gilbert, Circuit Judge. The appellants in this case seek to review 
by appeal a judgment of the United States Court for China rendered in 
an action at law which they brought against the appellee to recover upon 
a promissory note. Section 8, Act June SO, 1906, c. 8984, 84 Stat. 815 
(U. S. Comp. St. Supp. 1907, p. 798), creating a United States court 
for China provides : 

That appeals shall lie from all final judgments or decrees of said court to the 
United States Circuit Court of Appeals of the Ninth Judicial Circuit, and thence 
appeals and writs of error may be taken from the judgments or decrees of the 
said Circuit Court of Appeals to the Supreme Court of the United States in 
the same class of cases as those in which appeals and writs of error are per- 
mitted to judgments of said Court of Appeals in cases coming from District and 
Circuit Courts of the United States. Said appeals or writs or error shall be 
regulated by the procedure governing appeals within the United States from 
the District Courts to the Circuit Court of Appeals, and from the Circuit Court 
of Appeals to the Supreme Court of the United States, respectively, so far as the 
same shall be applicable; and said courts are hereby empowered to hear and 
determine appeals and writs of error so taken. 

It is apparent from a reading of this section that it was the intention 
of Congress to recognize the distinction between cases at law and cases 
in equity and admiralty, and to provide that the mode of procedure by 
which the appellate jurisdiction of this court may be invoked shall con- 
form in all respects to the statutes and rules of court governing appeals 
and writs of error from the district and circuit courts. The statute is not 
unlike the statute which was construed in Chase v. United States, 155 
U. S. 489, 15 Sup. Ct. 174, 39 L. Ed. 284. The case could have been 
brought to this court only upon writ of error. For want of jurisdiction 
we are required to dismiss the appeal, notwithstanding that the appellee 
has made no motion nor appearance herein. Jones v. La Valette, 5 Wall. 
579,- 18 L. Ed. 550; Geneves v. Campbell, 11 Wall. 193, 20 L. Ed. 
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110; Bevins et al. v. Ramsay et al., 11 How. 185, 18 L. Ed. 657 ; Behn 
Meyer and Co. v. Campbell and Go Tauco, 200 U. S. 611, 26 Sup. Ct. 
75S, 50 L. Ed. 619. 
The appeal is dismissed. 

MAIORANO V. THE BALTIMORE AND OHIO RAILROAD 00. 

Supreme Court of the United States 
April 5, 1909 

Mr. Justice Moody delivered the opinion of the court. 

The husband of the plaintiff in error was killed while a passenger on 
a train by the negligence of the defendant. The death occurred within 
the state of Pennsylvania, and this action was brought in a court of that 
state to recover damages for it. The plaintiff was a resident of Italy, 
and a subject of the king of Italy. By the statutory law of the state of 
Pennsylvania, Act of April 15, 1851. P. L. 669, pars. 18 and 19, as 
amended by the Act of April 26, 1855, P. L. 309, par. 1, the right to 
recover damages for death occasioned by unlawful violence or negligence 
is in certain cases conferred upon the husband, wife, children or parents 
of the person killed. By its literal terms the benefits of the statute are 
extended to all such surviving relatives, irrespective of their condition. 
It has, however, been held by the Supreme Court of Pennsylvania, in the 
case of Deni v. Pennsylvania B. R. Co., 181 Pa. 525, as well as in the 
case at bar, that this statute does not give to relatives of the deceased, 
who are non-resident aliens, the right of action therein provided for. 
There is nothing in this case to take it out of the general rule that the 
construction of a state statute by the highest court of the state must be 
accepted by this court. It is, herefore, not material that similar statutes 
have been differently construed, as for instance, in Mulhall v. Fallon, 
176 Mass. 266, and Kellyville Coal Co. v. Petraytis, 195 III. 217. 

The plaintiff rests her right to recover not upon this statute alone, but 
upon certain provisions of a treaty between the United States and the 
king of Italy, ratifications of which were exchanged on November 18, 
1871. 17 Stat. 845. She asesrts that the effect of the treaty was to 
confer upon the plaintiff the same right to recover damages for the death 
of her husband that she would have enjoyed by the statute of the state 
of Pennsylvania if she had been a resident and citizen of that state. The 
contention of the plaintiff in this respect was denied by the trial court, 
which granted a judgment of nonsuit, which was affirmed by the supreme 



